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RECENT CASES 85 

331. Acceptance of a paper which purports to be a contract sufficiently indi- 
cates an assent to its terms, whatever they may be, and it is immaterial that 
they are in fact unknown. Watkins v. Rymill, 10 Q. B. D. 178. See Upton 
v. Tribilcock, 91 XJ. S. 45, 50. See also 1 Williston on Contracts, § 90 a. 
Hence a shipper who takes a bill of lading or express receipt without objec- 
tion, should be bound by the terms of the contract stated therein. Hooker v. 
Boston &■ Maine Ry. Co., 233 U. S. 97; Grace v. Adams, 100 Mass. 505; Hill 
v. Syracuse, etc. Ry. Co., 73 N. Y. 351. See Parker v. Southeastern Ry. Co., 
2 C. P. D. 416, 422. But this principle has been qualified in some cases where 
the receipt was not readily legible. Richardson v. Rountree, [1894] A. C. 217; 
Blossom v. Dodd, 43 N. Y. 264; Verner v. Sweitzer, 32 Pa. 208. And some 
courts have gone so far as to hold that there was no contract where the carrier 
did not prove actual assent. Curtis v. United Transfer Co., 167 Cal. 112, 138 
Pac. 726; Chicago &* Northwestern Ry. Co. v. Simon, 160 111. 648, 43 N. E. 596; 
Wichern v. United States Express Co., 83 N. J. L. 241, 83 Atl. 776. It is sug- 
gested that these limitations are dictated by a desire to protect the shipper, in 
a necessarily rapid transaction, in which he is at a disadvantage. They are, 
nevertheless, departures from strict principles of contract. 

Constitutional Law — Interpretation of the Sixteenth Amendment. 
• — The plaintiff, a District Judge of the United States, sought to recover the 
amount of a tax paid by him, under protest, upon his total income, including 
his official salary. It was argued that such a tax was a reduction of his salary 
contrary to Art. Ill, § 1, of the Constitution. Held, that the tax be refunded. 
Evans v. Gore, 40 Sup. Ct. Rep. 550. 

For a discussion of the principles involved in this case, see Notes, p. 70, 
supra. 

Constitutional Law — Powers of the Judiciary — Statute Valid in 
its Inception can Later be Held Confiscatory because of Altered 
Price Level. — The maximum rates that may be charged for gas in New 
York are fixed by statute. (Laws 1905, c. 736; Laws 1906, c. 125.) The 
United States Supreme Court in 1909 upheld the constitutionality of these 
rates. Willcox v. Consolidated Gas Co., 212 U. S. 198. For eight years gas 
was furnished thereunder at a profit. Since 1917, it is alleged, higher costs 
occasioned by the war have caused a deficit. The gas company asks that the 
statutory rate be declared void, as confiscatory. Held, that the court has 
jurisdiction to determine the question, since by reason of changed conditions 
an act, valid in its inception, may become unconstitutional, as confiscatory. 
Bronx Gas &° Electric Co. v. Public Service Commission, 180 N. Y. Supp. 38 
(App. Div.). 

It is now customary for courts, in their decrees, to allow an opportunity for 
a practical test of the rate in question. Darnell v. Edwards, 244 U. S. 564; 
Willcox v. Consolidated Gas Co., supra. But the language of such decrees does 
not contemplate the case of initial reasonableness, followed by later confisca- 
tory effect. It has only recently been recognized that the judicial enforcement 
of such a rate will continue only as long as its reasonableness continues. Even 
if the rate, as originally approved, has shown itself reasonable for many years 
(as it did in the principal case), changing conditions will justify a refusal to 
apply it any longer. "In all such legislation, from the hour of its enactment, 
there thus inheres the seed of an infirmity which the future may develop." 
Municipal Gas Co. of Albany v. Public Service Commission, 225 N. Y. 89, 121 
N. E. 772. See Missouri v. Chicago, Burlington &° Quincy R. R., 241 U. S. 533, 
539. Conversely, where a rate is held confiscatory, the court may insert a 
provision in the decree that the State, or Commission, in interest may apply 
for a further decree, whenever it shall appear that, by reason of a change in 
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circumstances, the rate fixed is sufficient to yield reasonable compensation, 
Minnesota Rate Cases, 230 U. S. 352, 473; Missouri Rate Cases, 230 U. S. 474, 
508. 

Constitutional Law — Trial by Jury — Infringement of Right by 
Partial New Trial. — After verdict in the Federal District Court for dam- 
ages for personal injuries, the plaintiff was allowed a new trial on the sole issue 
of damages. The verdict on the restricted issue was rendered, and judgment 
was entered thereon. Held, that a partial new trial is unconstitutional. McKeon 
v. Central Stamping Co., 264 Fed. 385 (C. C. A.). 

For a discussion of this case, see Notes, p. 72, supra. 

Constitutional Law — Who can Set Up Unconstitutionality — 
Whether Public Official has Sufficient Interest. — The defendant, Sec- 
retary of State for North Dakota, refused to receive and file an application ten- 
dered by the plaintiff to take advantage of a state corporation statute. The 
plaintiff petitioned for mandamus to compel the defendant to accept and file 
the application. The defendant rested his case on the alleged unconstitution- 
ality of the statute, as affecting adversely the rights of minority stockholders. 
Held, that the defendant cannot avail himself of this defense. Mohall Farmers' 
Elevator Company v. Hall, Secretary of State, 176 N. W. 131 (N. D.). 

The court will not listen to an objection to the constitutionality of a statute, 
made by one whose rights are not directly affected thereby. Hooker v. Burr, 
194 U. S. 415. See 21 Harv. L. Rev. 438. Hence, it has been said by some 
courts, in a mandamus proceeding to enforce the performance of a statutory 
ministerial duty by an administrative officer, he cannot question the constitu- 
tionality of the statute involved. Franklin County Comrs. v. State, 24 Fla. 55, 
3 So. 471; Smyth v. Titcomb, 31 Me. 272. But the defense is allowed when, 
it is said, the officer will violate his duty under his oath of office, or otherwise 
render himself personally liable, by acting under a void statute. State v. 
Clausen, 65 Wash. 156, 117 Pac. 1101; State v. Wheatley, 113 Miss. 555, 74 So. 
427. It is fundamental, however, that an unconstitutional act is not a law, and 
binds no one. Marbury v. Madison, 1 Cranch (U. S.) 137. And where there 
is no law there is no ground for compelling the officer to act; hence unconstitu- 
tionality should be a good defense to any proceeding to enforce a statute by man- 
damus. Brandenstein v. Hoke, 101 Cal. 131, 35 Pac. 562; Slate v. Candland, 36 
Utah, 406, 104 Pac. 285; State v. Tappan, 29 Wis. 664. Furthermore, it would 
seem that any act done by an officer in pursuance of an unconstitutional 
statute would be a violation of his duty under his oath to support the Constitu- 
tion. SeeDenman v. Broderick, in Cal. 96, 99, 43 Pac. 516, 518; Rhea v. New- 
man, 153 Ky. 604, 607, 156 S. W. 154, 156. However inconvenient it may be to 
have petty administrative officials constantly questioning the statutes under 
which they are ordered to act, it seems that their right to do so must be conceded. 

Constructive Trusts — Subrogation — Rights of Lender Against 
Previously Mortgaged Property. — An owner of certain personal property 
incumbered it with two successive chattel mortgages, both of which were duly 
recorded. He then represented to the plaintiff that the property was unincum- 
bered. Plaintiff thereupon loaned him a sum of money and took an unsecured 
note in return. With this money the mortgagor paid off part of the first 
mortgage. The mortgagor having died, and all the creditors being before the 
court in a suit to dispose of the property, plaintiff requested that he be subro- 
gated, to the extent of this payment, to the rights of the first mortgagee. Held, 
that the request be refused. Southern Trust Co. et al. v. Garner et al., 223 S. W. 
369 (Ark.). 

Where one's property is wrongfully acquired by another, equity will impose 



